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DECISION

This matter was heard by Eric Sawyer, Administrative Law Judge, Office of Administrative Hearings, State of California, on December 9, 2005, in Los Angeles.

Carmen Carley, advocate, represented Claimant.
  Peter T. Haven, Esq., Musick, Peeler & Garrett LLP, represented the South Central Los Angeles Regional Center (SCLARC or Service Agency).  Claimant’s mother and Johanna Arias of SCLARC were also present.  

Oral and documentary evidence was received and argument made.  The record was closed and the matter submitted for decision at the conclusion of the hearing.

ISSUE


Shall the Service Agency fund up to 15 hours per week of in-home behavioral intervention (including discrete trial training) and 1.5 hours per week of case supervision?

EVIDENCE RELIED UPON


Exhibits: Service Agency exhibits 1-16; Claimant’s exhibits A-M, V-W and AA-BB.

Testimony: Bruce W. Williams, Ph.D., consulting psychologist to the Service Agency; Sharon Venezio, behavior consultant with Claimant’s current behavioral intervention service provider; and Claimant’s mother.

FACTUAL FINDINGS

Parties & Jurisdiction
1. Claimant is a 6 year-old girl (born 10/24/1999) who is a consumer of SCLARC with a qualifying diagnosis of Mild Mental Retardation and Pervasive Developmental Disorder Not Otherwise Specified (PDD NOS).
  

2. In July 2005, Claimant’s mother began requesting the Service Agency provide funding for the service at issue in this case.  The parties discussed the request for the next several weeks, culminating in a meeting at the Service Agency on August 23, 2005.

3. The Service Agency gave written notice of its proposed action denying the request in a letter dated August 30, 2005.  The stated reason for denial of the service request was that Service Agency staff believe Claimant’s school district is the primary funding source for the service and that Service Agency funding is not appropriate before Claimant’s family resolves its pending dispute with the school district regarding the service.

4. On September 28, 2005, Claimant submitted a Fair Hearing Request to SCLARC, appealing the Service Agency’s proposed denial of the service request.    

Facts Related to Claimant’s Service Request

5. Claimant is described as a generally happy child who prefers to play alone and limits her interaction with other children.  She lives at home with her parents and is an only child.  She attends a special education class and receives other special education services from the Los Angeles Unified School District (LAUSD.)
6. The requested service is in-home behavioral intervention, using principles of Applied Behavior Analysis (ABA), which include modified discrete trial training (DTT), social skills training, and incidental teaching to manage targeted behaviors.  ABA focuses on a one-to-one interaction between a behavior consultant and the subject.  Data of the subject's behaviors are kept and referred to in an attempt to reinforce positive behaviors and respond to negative behaviors.  DTT is an implementation of ABA.  Simply put, DTT requires targeted behaviors be reduced to their most basic elements, with the subject redirected by repetitious drilling in the desired behaviors.  Over time, the skill levels are gradually increased.  

///

///

7. Claimant has been receiving behavioral intervention services from her current provider, Stepping Stones Center for Autistic Spectrum Disorders, Inc. (Stepping Stones), since September 2005.  The services consist of 43.75-46 hours per week of one-to-one intervention in both Claimant's home and at her school, broken down as follows: approximately 12.5-15 hours per week of ABA at home, including DTT, social skills training and incidental teaching; and 31.25 hours per week at school, where Claimant is shadowed by an aide trained in ABA.  An additional amount per week is spent for case supervision of those services.  The program is currently scheduled to continue through June 2006.  

8. Claimant has previously been funded for behavioral intervention as follows: 


A.
Claimant began receiving behavioral intervention services in approximately March 2005 by service provider C.A.R.S., in resolution of a Due Process claim filed by Claimant against LAUSD.  The school district agreed to fund approximately 40 hours per week of services at home and at school, through September 1, 2005.  


B.
In March 2005, the Service Agency agreed to fund an additional five (5) hours per week of in-home behavioral intervention to “supplement” that funded by the school district.  The Service Agency's funding was never used due to a number of complications not relevant to this dispute, but authorization for that funding continues through June 2006.  


C.
In September 2005, LAUSD decided to replace the behavioral intervention with a new program in which Claimant is shadowed on a 1:1 basis by a school staff member not trained in ABA.  Funding for in-home DTT was discontinued.  Claimant’s family has filed a Due Process claim against LAUSD to appeal that decision.  A recent mediation in that matter was unsuccessful and a hearing will be scheduled in the near future.  The exact request being made of the school district in that matter was not established, though it is assumed that, the family is requesting continuation of the shadowing at school by an aide trained in ABA.  The same attorney has represented Claimant in the Due Process cases.    


D.
While the current Due Process matter has been pending, from September 2005 through the present, Claimant's family has funded Stepping Stones’ behavioral intervention program; insurance has paid 70 percent of the costs so far and the family has paid the rest.  

9. Claimant established an existing need for the requested in-home behavioral intervention service.  The Service Agency did not seriously dispute this fact.  In addition, Claimant meets the criteria for such services, in that she has autistic features, is in the 4-7 age range and is targeted to receive approximately 40 hours per week of intensive services (at home and in school).  Various experts have recommended Claimant receive this service, including former UCLA professor B. J. Freeman (who first diagnosed Claimant with autism), staff from the Center for Autism and Related Disorders, Inc. (C.A.R.D.) (who performed the initial assessment recommending behavioral intervention for Claimant), C.A.R.S. (the provider of that service when funded by LAUSD), and Stepping Stones (the current provider.)

10. Claimant has already benefited from behavioral intervention.  For example, LAUSD now contends all of Claimant’s behavioral goals were met as a result of the previously funded C.A.R.S. program, an issue in dispute in the current Due Process matter.  Stepping Stones’ staff recently assessed Claimant as either meeting or showing emerging skills in all of her first level goals to be accomplished by December 2005 (the skill levels gradually increase through June 2006.)  Claimant's mother is extremely satisfied with the in-home behavioral intervention that has been provided to Claimant, particularly from Stepping Stones.  She believes the service has reduced Claimant’s negative behaviors, increased her participation in school and caused a recent friendship to be developed between Claimant and another child.

11. The in-home behavioral intervention was proven to be not entirely educational in nature, as the Service Agency contends.  Instead the service promotes Claimant’s improvement in both her access to education as well as independence at home and in the community.  The same is true for the service previously funded by LAUSD.  For example, the C.A.R.S. program included goals of Claimant using the restroom, using a napkin and fork to eat, throwing away trash and washing her hands, playing board games with other children and improving behaviors.  Witnesses for both parties agreed those skills were not purely educational in nature, and in fact, some were not educational at all.  By contrast, the current in-home program provided by Stepping Stones includes some tasks that are educational, such as receptive language, block patterns, sequencing, reading and math.  Overall, the Stepping Stones program is designed to enhance Claimant’s independence and integration in her community, as well as allowing better access to her classroom setting.  The California Department of Developmental Services (DDS) has previously concluded that ABA behavioral intervention is not always entirely a school district’s funding responsibility for school aged consumers, but rather can be a service agency’s responsibility in some situations (exhibit W.)

12. The necessity of the amount of hours per week requested for this service was established by the Stepping Stones assessment report of September 2005 and its progress report of December 2005, as well as the testimony of Sharon Venezio, a Stepping Stones behavior consultant who supervises Claimant’s case.  These amounts were not seriously disputed by the Service Agency.       

LEGAL CONCLUSIONS

1. The Lanterman Developmental Disabilities Services Act (Lanterman Act) governs this case.  (Welf. & Inst. Code, § 4500 et seq.)
  An administrative hearing to determine the rights and obligations of the parties, if any, is available to appeal a service agency’s proposed decision.  (§§ 4700-4716.)  Claimant requested a fair hearing to appeal the Service Agency’s denial of her request for the service identified above and jurisdiction for this case was thus established.  (Factual Findings 1-4.)

2. When an applicant seeks to establish eligibility for government benefits or services, the burden of proof is on her.  (Lindsay v. San Diego Retirement Bd. (1964) 231 Cal.App.2d 156, 161 (disability benefits); Greatorex v. Board of Admin. (1979) 91 Cal.App.3d 54, 57 (retirement benefits).)  “Except as otherwise provided by law, a party has the burden of proof as to each fact the existence or nonexistent of which is essential to the claim for relief . . . that he is asserting.”  (Evid. Code, § 500.)  In this case, the burden of proof is on Claimant to establish entitlement to the service requested in this case, as the Service Agency has not before agreed to fund the service in the amounts requested.  (Factual Findings 1-4.)  
3. The burden in this case requires proof to a preponderance of the evidence, pursuant to Evidence Code section 115, because no other law or statute (including the Lanterman Act) requires otherwise.  This means Claimant must establish entitlement to the requested service by a preponderance of the evidence.  (Factual Findings 1-4.)
 
4A.
The Lanterman Act requires service agencies to provide consumers with those services and supports that will allow them to integrate “into the mainstream life of the community.”  (§ 4501.)  Services and supports are to be “directed toward the achievement of the most independent, productive and normal lives possible.”  (§ 4502.)  Service agencies are to work with consumers and their families to secure “those services and supports which maximize opportunities and choices for living, working, learning and recreating in the community.”  

(§ 4640.7, subd. (a), emphasis added.)

 
4B.
The Lanterman Act specifically contemplates behavioral intervention, including DTT, as an available service or support that can be funded by a service agency.  For example, section 4512, subdivision (b), defines “services and supports for persons with developmental disabilities” to include, in part, “social skills training . . . behavior training and behavior modification programs . . . .”  In addition, section 4685, subdivision (c)(1), requires service agencies to give high priority to services intended to allow a child consumer to remain at home, including “behavior modification programs . . . .”


5.
In order to meet the mandate of providing services in a cost-effective manner, service agencies must consider the availability of generic resources to fund necessary services.  In fact, service agencies are precluded from using funds to provide services and supports if doing so would supplant the budget of any other agency that has a legal responsibility to serve all members of the general public that is receiving public funds for providing that service.  

(§ 4648, subd. (a)(8).)  Examples of generic resources are Medi-Cal, Medicare, school districts, other agencies and insurance.  (§ 4659, subd. (a).)  The LAUSD is thus considered a generic resource.
///

///

///


6.
In this case, Claimant established by a preponderance of the evidence that she is entitled to the requested service.  Behavioral modification programs, such as behavioral intervention, are available for service agency funding under the Lanterman Act.  The goals of Claimant’s in-home program are consistent with the Lanterman Act, in that they are designed to promote her independence, integration into the community, and access to learning at school.  There is a difference between services that partly promote a consumer’s access to learning at school and those purely educational in nature offered by a school district.  In-home behavioral intervention, including DTT, was proven to be a necessary service for Claimant.  She has benefited, and will continue to benefit, from this service.  It was not established, as the Service Agency contends, that the service is entirely educational in nature and thus the school district’s sole funding responsibility.  Ordering the Service Agency to fund the in-home program will supplement the services Claimant receives at school.  It was not established that such funding would supplant the budget and resources of the LAUSD in this regard.  Thus, the mandates for the Service Agency to be cost-effective and to not supplant the budget of a generic resource will not be frustrated by this result.  (Factual Findings 5-12.)

    
7.
This decision is without prejudice to the Service Agency re-evaluating the necessity and propriety of its funding for in-home behavioral intervention services in the future.  For example, an issue in the pending Due Process case between Claimant and LAUSD is whether Claimant has already met her goals at school for such services.  The evidence in the instant case indicates Claimant in her current in-home program is either meeting or displaying good progress at this stage.  The Stepping Stones program is currently scheduled through June 2006.  At that time, Claimant will be nearing the age of seven (7), which is the end of the “ideal” age range to receive this type of intensive service.  By then, the pending Due Process case will likely have been resolved, which will provide more information regarding Claimant’s special education needs and services as they relate to behavioral intervention.  Either or all of these events may change the current circumstances that support the decision in this case.  (Factual Findings 5-12.)

ORDER


JESSICA M.’s appeal of the SOUTH CENTRAL LOS ANGELES REGIONAL CENTER’s proposed decision denying her service request is GRANTED.  The Service Agency shall provide funding for Claimant to receive up to 15 hours per week of in-home behavioral intervention (including discrete trial training) and 1.5 hours per week of case supervision.

DATED: December 16, 2005







____________________________







ERIC SAWYER,







Administrative Law Judge







Office of Administrative Hearings

NOTICE

This is the final administrative decision pursuant to Welfare and Institutions Code section 4712.5, subdivision (a).  Both parties are bound by this decision.  Either party may appeal this decision to a court of competent jurisdiction within 90 days of receiving notice of the final decision.

�   Claimant and her family are referred to in a manner intended to protect their privacy.


�   Claimant’s mother has requested the Service Agency revise its qualifying diagnosis for Claimant to Autism.  The Service Agency’s consulting psychologist, Victor C. Sanchez, Ph.D., made the PPD NOS diagnosis because he found that although Claimant displayed a number of features consistent with autism, there were not enough to justify a diagnosis of “a full syndrome-Autism.”  Claimant’s local school district has changed Claimant’s qualifying diagnosis for special education to Autism, at the request of Claimant’s mother.  


�   All further statutory references are to the Welfare and Institutions Code unless otherwise specified. 
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